N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

HOWARD B. HOFFMAN
v. . Givil No. WWN-04-3072

BALTI MORE POLI CE DEPT. et al.

VEMORANDUM

Before the Court is Defendants’ Motion To Dism ss. Paper
No. 13. Also pending is Defendants’ Mtion To Seal the Entire
Record. Paper No. 14.! Both notions are fully briefed. Upon
a review of the pleadings and the applicable case |aw, the
Court determ nes that no hearing is necessary, Local Rule
105.6, and that the motion to dismss will be granted in part
and denied in part, and the motion to seal will be denied in
its entirety.

| . FACTUAL BACKGROUND

Plaintiff was enployed briefly by the Baltinmore City
Police Departnment [BPD] as an attorney concentrating in
enpl oynent law. He alleges that while so enpl oyed he was
di scrim nated agai nst, and eventually term nated, on the basis

of his race (Caucasian). Although enbellished somewhat in

L' Plaintiff has filed a notion seeking to seal a single
docunment. Paper No. 20. Because Defendants believe that the
entire record should be seal ed, they obviously do not oppose
this notion.



Plaintiff’s opposition to the notion to disnm ss, the
allegations in Plaintiff’s Amended Conpl ai nt (upon which the
deci sion of the Court on a notion to disnm ss nust be based)
are as follows.

Plaintiff was interviewed for his position by BPD s Chi ef
of Legal Affairs, Sean Mal one, and Chief of Human Resources,
Dani el O Conner. Ml one and O Conner, both Caucasi an nal es,
recommended that Plaintiff be enployed and he began work in
February 2002. Shortly after Plaintiff’s enploynent, Ml one
left the position of Chief of Legal Affairs and was repl aced
by Defendant Sheila Anderson, who is African-Anerican. At al
times relevant to this action, Defendant Thurman Zol licoffer
served as the City Solicitor,? Defendant Donal d Huskey as
Deputy City Solicitor, and Defendant Joan Thonpson as Director
of BPD s Equal Enploynment Opportunity Unit, the unit within
BPD t hat investigates conplaints of enploynment discrimnation
[the EEO Unit]. Wiile Plaintiff did not nanme her as a
defendant in this action, he alleges that Deborah St.

Lawr ence, another attorney in the City Law Departnent, joined

in his harassnent. Zollicoffer, Huskey, Thonmpson, and St.

2 Subsequent to Plaintiff’s enployment with the BPD,
Def endant Ral ph Tyl er assuned Zollicoffer’s position as City
Solicitor. Defendant Tyler is not alleged to have been
involved in any of the decisions related to Plaintiff and is
named in this suit in his official capacity only.
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Lawr ence are all African-Anerican.

The harassnment of Plaintiff is alleged to have taken a
number of forms. Plaintiff asserts that Defendants forced him
to physically relocate his office nunerous times w thout
justification, subjected himto intense scrutiny, assigned him
a di sproportionately heavy case | oad, and encouraged others to
file fal se or exaggerated conplaints about him Plaintiff
avers that African-Anmerican hires were not simlarly treated.

According to the allegations in the Anended Conpl ai nt,
Plaintiff’'s termnation was the direct result of his criticism
of the EEO Unit. In the course of defending a discrimnation
suit agai nst BPD brought by Caucasian police officers,
Plaintiff mde certain observations and rendered advice that
he avers was at odds with the opinions of his supervisors.
Plaintiff took his concerns to Lt. Col. George Mtchell of BPD
who, in turn, spoke to Defendant Thonpson. Plaintiff clains
that, in retaliation for his raising issues related to her
unit, Thonmpson began to spread false information about
Plaintiff. He clains she wote a letter to Defendant Anderson
fal sely asserting that Plaintiff was unfamliar with basic
el ements of discrimnation law. Plaintiff also alleges that
Anderson stated that Plaintiff had told her staff to know ngly

violate the | aw and that she believed that Plaintiff was



pl anning on “throwi ng” the pending suit against the BPD in
order to support his criticisns of the EEO Unit.
On COctober 14, 2003, Defendants Zollicoffer and Huskey

suspended Plaintiff for five days. Plaintiff was told that

hi s suspensi on was based upon conplaints fromthe client
that Plaintiff had acted in an “‘abusive and unprofessional’”
manner. Am Compl. § 27. Plaintiff was also ordered to

apol ogize to the client, both orally and in witing, for his
of f endi ng behavi or.

Plaintiff served the suspension but did not issue the
apol ogy. On Novenber 19, 2003, Defendant Anderson entered
Plaintiff's office at about 10:00 a.m and demanded that he
produce the witten apology. Plaintiff indicated that he
needed nore information as to whom the apol ogy shoul d be
addressed and the criteria by which it would be judged.
Plaintiff also explained that he had retained an attorney. By
4:30 that afternoon, Plaintiff had been fired by Defendants
Zol | i cof fer and Huskey.

Wthin a month of his term nation, Plaintiff filed
charges with the EEOC. After receiving his right to sue
letter, Plaintiff filed this action on Septenber 24, 2005.

Plaintiff originally nanmed only Defendant Thonpson and BPD as

def endants and the Conplaint included just five counts.



Plaintiff subsequently filed an Anended Conpl ai nt that
presents a hodgepodge of state tort clains, state
constitutional claims, and federal clains under Title VII, 42
U S C 8§ 1983, and 42 U.S.C. 8§ 1985 -- 24 counts in total. In
addition to the individuals Thonpson, Anderson, Huskey,
Zollicoffer, and Tyler, Plaintiff names BPD and the Mayor and
City Council for the City of Baltinore, Maryland [the City] as
def endant s. Def endants have noved to dism ss the Anended
Conmplaint inits entirety.

1. LEGAL STANDARD

A nmotion to disnm ss pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure should not be granted unless
“it appears beyond doubt that the plaintiff can prove no set
of facts in support of his claimwhich would entitle himto

relief.” Conley v. G bson, 355 U S. 41, 45-46 (1957). In

consi dering such a notion, the court is required to accept as
true all well-pled allegations in the Conplaint, and to

construe the facts and reasonable inferences fromthose facts

in the light nost favorable to the plaintiff. See |barra v.

United States, 120 F.3d 472, 473 (4!" Cir. 1997). “To survive

a notion to dismss, Plaintiff[s] nmust have alleged facts that
show that they are entitled to relief on their substantive

causes of action.” In re Criim_ Mue, Inc. Securities




Litigation, 94 F. Supp. 2d 652, 656 (D. M. 2000).

[ 11. DI SCUSSI ON

Def endants raise no less than 16 different challenges to
all or parts of the Anended Conpl aint. Because Defendants’
| ast challenge is potentially the broadest in scope, the Court
wi Il begin there.

A. Prelimnary Considerations

1. Implications of Attorney/Client Privilege

Def endants argue that the entire Amended Conpl ai nt must
be di sm ssed because it necessarily and inproperly discloses
privileged attorney-client conmmunications. Defendants’
primary support for this argunment comes froma trio of
Il1linois state court decisions holding that in-house attorneys
are precluded from bringi ng wongful discharge actions agai nst

their fornmer enployers: Balla v. Ganbro, 584 N. E.2d 104 (I1I1.

1991); Ausman v. Arthur Anderson, LLP, 810 N. E. 2d 566 (II1.

App. 2004); and Herbster v. North American Co. for Life &

Health Ins., 501 N.E.2d 343 (I1ll. App. 1986). The Illinois

courts base this preclusion on the “chilling effect on the
communi cations between the enployer/client and the in-house
counsel” that would result were such suits allowed. Balla,
584 N.E.2d at 109. Defendants also find support in a few

deci sions fromother state courts that restrict, wthout



conpletely barring, the ability of in-house counsel to assert

wrongful discharge clainms. See, e.q., General Dynam cs V.

Superior Court, 876 P.2d 487 (Cal. 1994) (en banc); GIE Prods.

Corp v. Stewart, 653 N E. 2d 161 (Mass. 1995).

One factor readily distinguishing the Illinois cases from
this Maryland case is the difference in the ethics codes that
govern attorney conduct in the respective states. Rule 1.6 of
the Maryl and Rul es of Professional Conduct, which addresses
t hose situations in which confidential client information can
be reveal ed, specifically provides that a | awer may reveal
that information “to the extent the | awer reasonably believes
necessary . . . to establish a claimor defense on behalf of
the lawer in a controversy between the |awer and the client

"3 M. Rule of Prof. Conduct 1.6. \Where attorney
conduct is governed by a rule that allows disclosure of client
secrets “to establish a claimor defense” against the fornmer
client, courts have shown nore willingness to allow clains
such as those presented here to go forward. See, e.qd.,

Spratley v. State Farm Mut. Auto. Ins. Co., 78 P.3d 603 (Utah

3 The | anguage of the simlar provision in the IlIlinois
Rul es of Professional Conduct, Rule 1.6(c)(3) is nore limted:
“Alawer may use or reveal . . . (3) confidences or secrets

necessary to establish or collect the awer’s fee or to
defend the | awer or the | awer’s enpl oyees or associ ates
agai nst an accusation of wongful conduct.”
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2003); Kachmar v. Sungard Data Systenms, Inc., 109 F.3d 173 (3'd

Cir. 1997).

In Spratley, two in-house attorneys for an insurance
conpany claimed that they had to resign their enploynent
because of pressure fromthe insurance conpany to engage in
unl awf ul and unet hi cal conduct. They then sued their forner
enpl oyer, supporting their claims with confidential attorney-
client communications. |In overturning the trial court’s
ruling that this confidential information could not be
di sclosed to support the plaintiffs’ claim the Utah Suprenme
Court focused on the portion of Utah Rule of Professional
Conduct 1.6 which is identical to the Maryland Rul e quot ed
above. Citing ethics opinions fromthe Anerican Bar
Associ ation and the Oregon State Bar, as well as other state
court decisions interpreting Rule 1.6, the court concl uded,
“[d] espite the countervailing considerations outlined in the
opi nion of the court in Balla, the plain | anguage of Rule 1.6
and the policy considerations outlined in other cases weigh in
favor of allow ng disclosure, in a limted fashion, of
confidential client information in a suit by former in-house
counsel for wongful discharge.” 78 P.3d at 609. See also

Crews v. Buckman Labs. Int’'l, Inc., 78 S.W3d 852 (Tenn.

2002) ( relying on “claimor defense” |anguage of Tennessee’'s



Rule 1.6 and concluding that “the public interest is better
served [when] in-house counsel’s resolve to conmply with
ethical . . . duties is strengthened by providing judicial
recourse when an enployer’s demands are in direct and
unequi vocal conflict with those duties”).

In Kachmar, a former in-house attorney brought clains
agai nst her former enployer including clains of sex
di scrimnation and retaliatory discharge under Title VII.
Rai sing argunents simlar to those raised here, the enpl oyer
sought to dism ss the clainms on the ground that maintenance of
the suit “would inproperly inplicate comruni cati ons subject to
the attorney-client privilege and/or information relating to
[the plaintiff’s] representation of [her former enployer].”
109 F.3d at 179. VWile the Third Circuit Court of Appeals
found the “claimor defense” |anguage in Rule 1.6
“inconclusive” on the issue of whether the plaintiff was
permtted under the ethical rules to disclosure of those
confidences necessary to support her claim id. at 180, the
court nonet hel ess concl uded that dism ssal of the plaintiff’'s
claims was not appropriate in light of the “inportant public
policies underlying federal antidiscrimnation |egislation and
the supremacy of federal laws.” 1d. at 181. The court noted

that “there are other nmeans to prevent unwarranted disclosure



of confidential information” short of dism ssing the
plaintiff’'s claims. |d.

Def endants’ reliance on General Dynamics is unavailing

for simlar reasons. The California Supreme Court did hold,
as Defendants quote, “that where an in-house |awer’s claim
‘cannot, for reasons peculiar to the particular case, be fully
establi shed wi thout breaching the attorney-client privilege,
the suit nust be dismssed in the interest of preserving [the

privilege].’” Defs.’” Mt. at 44 (quoting General Dynam c, 876

P.2d at 503-504).4 The court allowed, however, that clainms of
former in-house attorneys could go forward where “sone statute
or ethical rule, such as the statutory exceptions to the
attorney-client privilege . . . specifically permts the
attorney to depart fromthe usual requirenent of
confidentiality.” 876 P.2d at 503. Here, Rule 1.6(b)(3)
al l ows that departure.

Whil e courts have concluded that a rule simlar to
Maryland’s Rule 1.6 allows fornmer in-house counsel to go
forward with retaliation claims, such a rule does not
conpletely obliterate the former enployer’s right to maintain

its confidences. The Spratley court cautioned that, in

4 Def endants erroneously end the quotation with “in the
interest of preserving justice.” The actual quotation ends
with “in the interest of preserving the privilege.”
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all owing clains of the type brought here, “both fornmer in-
house counsel and the trial courts nust exercise great care in
di scl osi ng confidences. . . . The professional judgment of
the former in-house attorney and the stringent limtations
available to trial courts are of paramount inportance in
restricting disclosures within the bounds of Rule 1.6.” 78
P.3d at 609-610. The Third Circuit in Kachmar instructed,
“[1]n balancing the needed protection of sensitive information
with the in-house counsel’s right to maintain the suit, the
district court may use a nunber of equitable nmeasures at its
di sposal ‘designed to permt the attorney plaintiff to attenpt
to make the necessary proof while protecting fromdisclosure
client confidences subject to the privilege [,including, t]he
use of sealing and protective orders, limted adm ssibility of
evi dence, orders restricting the use of testinony in
successi ve proceedi ngs, and, where appropriate, in canera

proceedings.’” 109 F.3d at 182 (quoting General Dynam cs, 876

P.2d at 504).

The degree to which this Court nust enploy these means to
continue to protect the confidences of Defendants is the
subj ect of Defendants’ notion to seal. Defendants urge that
the entire record be seal ed because “[c]onfidential,

privileged attorney-client conmuni cati ons perneate the
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pl eadings in this matter.” Reply in Support of Mdt. To Seal
at 1. Plaintiff responds that Defendants have wai ved any
privilege they m ght have had by placing the quality of
Plaintiff’'s representation “at issue” and by submtting
privileged communi cations to the EECC.

In addition, Plaintiff argues that the attorney-client
privilege is significantly limted in the context of attorneys
representing governnmental entities. |In the case of a
governnment attorney, he argues, the ultimate client is the
general public and the public’ s right to know about the
wor ki ngs of the governnent body takes precedent over that
body’'s interest in protecting its secrets.

Asi de from any considerations related to the strength or
preservation of the attorney-client privilege, Defendants’
nmotion to seal is clearly overbroad. Many of Plaintiff’s
al l egations are tangentially related, at best, to any
confidential attorney-client conversations, e.qg., Plaintiff’'s
clai ms about the frequent relocation of his office or
di sproportionate case assignnments. There are no grounds for
exhibits or pleadings related to these matters to be seal ed.

Ot her aspects of the Amended Conpl ai nt undeni ably do
relate directly to |legal advice that Plaintiff gave his former

enpl oyer. Specifically, Plaintiff recounts the assessnment

12



t hat he gave his enpl oyer concerning the deficiencies of BPD s
EEO Unit, the potential liability exposure related to those
defici encies, and suggested renedies to cure those
deficiencies. See Am Conpl. at 1Y 17, 19 and Pl.’s Exhs. 3,
5, 20. The Court notes that these references are very general
in nature, however, and reveal only Plaintiff’s opinions and
advi ce and not any confidential information provided to himto
aid in the formation of those opinions or the rendering of

t hat advi ce.

To the extent that Plaintiff’s advice to Defendants
concerning the EEO Unit fell within the attorney-client
privilege,® the Court concludes that the privilege has been
wai ved. Defendants produced to the EEOC the same docunents it
now faults Plaintiff for submtting to this Court. The Court
not es that Defendants produced these docunments with no
assertion of privilege nor provision to protect against
wai ver .

It is well settled that "[a] ny disclosure inconsistent
with maintaining the confidential nature of the attorney-

client relationship waives the attorney-client privilege."

5> Because the Court finds that Defendants waived any
privilege that m ght attach to this comunication, it need not
reach, at least at this time, Plaintiff’s argunment regarding a
| essened protection for the attorney-client privilege in the
governmental setting.
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United States v. Jones, 696 F.2d 1069, 1072 (4!h Cir. 1982).

And, at |east where the disclosure is voluntary, the privilege
is waived "not only as to the specific comunication

di scl osed, but often as to all other comrunications relating
to the sane subject matter." [d. Furt hernore, the waiver
occurs even if the third party agrees to keep the docunents
confidential, and even if the third party is a governnent

body. Labelle v. Philip Mirris Inc., Civ. No. 2-98-3235-23,

2000 W 33957169 at *4 (D.S.C. Cct. 23, 2000); See also Naquin

v. Unocal Corp., Civil Action No. 01-3124, 2002 W. 1837838

(E.D. La. Aug 12, 2002) (holding that by “affirmatively

[ choosing] to submt privileged communications to a third
party, the EEOC, in opposition to plaintiff’s EEOC charge as
pur ported evidence” of a good faith reason for plaintiff’s
term nation, defendant waived the attorney-client privilege as
to all conmmunications related to that subject matter).

In light of this waiver, the Court will deny Defendants’
notion to seal. Everything in the record as it currently
stands that could arguably fall within the attorney-client
privilege also falls within the scope of the waiver, as it al
relates to Plaintiff’s advice concerning the EEO Unit.
Plaintiff is cautioned, however, that he nust continue to

exercise his professional judgnment and the utnost care in
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protecting any confidences of his former enployer that m ght
fall outside of the scope of the waiver.

2. Sufficiency of Service of Process

Def endants Thonpson and BPD nove to dism ss all clains
agai nst them on the ground that service of process was
untimely. The conplaint nam ng them as defendants was filed
on Septenber 24, 2005, and under Rule 4(m of the Federal
Rules of Civil Procedure, service was required to have been
ef fected on or before Monday, January 24, 2005.°% Service was
not effected on Thonpson, however, until January 25, 2005, and
on BPD until January 27, 2005. Plaintiff explains that it was
anticipated that his counsel’s |egal assistant would transmt
t he summons and conpl aint on Friday, January 21, 2005, via
certified mail and private process. The |egal assistant has
subm tted an affidavit explaining that she had a schedul ed eye
exam on that date and “due to consequences resulting fromthe
exam” was unable to report to work. Affidavit of Robin
Conotto 9 4. She further represents that she was unable to go
to work on Monday, January 24, 2005, because she had to stay
home with a sick child. 1d. § 6. By way of explanation as to

why he waited until the 119'" day to make the first effort at

¢ Because the 120'" day fell on a Saturday, Plaintiff had
until the next business day to effect service.
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service, Plaintiff’s counsel offers that Plaintiff was engaged
in negotiations with a promnent D.C. law firmto handle his
case, negotiations which ultimately did not materialize into
an agreenent of representation.

The Court notes that service of Thonpson and BPD was
about as straightforward as service could be. Defendants’
addresses were known and Defendants were fully available to be
served. Defendants add that their counsel even contacted
Plaintiff’s counsel by tel ephone and by letter well before the
expiration of the 120 days and inquired about the status of
service on the Defendants. See Defs.’ Exh. C, January 5,

2005, letter fromDefs.’” counsel to Pl.’ s counsel.

Under Rule 4(m, “If service of the sunmons and conpl ai nt
is not made upon a defendant within 120 days after the filing
of the conplaint, the court, upon notion or on its own
initiative after notice to the plaintiff, shall dism ss the
action without prejudice as to that defendant or direct that
service be effected within a specific tinme; provided that if
the plaintiff shows good cause for the failure, the court
shall extend the tinme for service for an appropriate period.”
Precedent in the Fourth Circuit interprets Rule 4(m as

mandati ng a showi ng of “good cause” before an extension can be

granted, see Mendez v. Elliot, 45 F.3d 75 (4" Cir. 1995),
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al t hough judges in this district, including the undersigned,
have questioned the continuing vitality of the Mendez

deci sion. See Hammad v. Tate Access Floors, Inc., 31 F. Supp.

2d 524, 526 (D. M. 1999)(Blake, J.); Melton v. Tyco Valves &

Control, Inc., 211 F.R D. 288 (D. M. 2002)(Ni ckerson, J.).

If Mendez is still good |law, no argunment can be nade t hat
Plaintiff has shown “good cause” for his failure to tinely
serve these defendants. Courts have found that efforts at
tinmely service that were frustrated by far nore serious

obstacles did not neet that standard. See, e.q., Braithwaite

v. Johns Hopkins Hosp., 160 F.R.D. 75 (D. M. 1995)

(concluding nurder of plaintiff’s daughter and negligence of
plaintiff’s attorney were not good cause for failure to serve
within 120 days). Typically, for a court to find good cause,
sone extraordinary circunstance nust have inpeded service, for

exanpl e: the defendant was evadi ng service (Ruiz Varela v.

Sanchez Velez, 814 F.2d 821 (1st Cir. 1987)); the plaintiff

experienced difficulty in obtaining defendant’s proper address

(Bright v. Harrison, Civ. No. 87-899, 1988 W 50328 (E.D. Pa.
May 18, 1988)); the plaintiff was m sdirected by court

personnel as to proper procedure (Patterson v. Brady, 131

F.R.D. 679, 684-85 (S.D. Ind. 1990) (finding good cause where

the fault for failure to serve rested “squarely on the Clerk's
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office”)); or a defect in the attenpted service was not
reveal ed by the defendant until after the time expired

(Guess?, Inc. v. Chang, 912 F. Supp. 372 (D.C. I11. 1995)).

The unforeseen circunstances that inpeded Plaintiff’s
counsel’s |l egal assistance relate to just two of the avail able
120 days. “Last mnute attenpts at service, absent sone

expl anatory justification, do not establish good cause.”

Ml saac v. Ford, 193 F. Supp. 2d 382, 383-384 (D. Mass. 2002);

see also, Sullivan v. Mtchell, 151 F. R D. 331, 333 (N.D. I1I1.

1993) (no good cause shown where "[p]laintiff gave no thought
to personal service until a few days before the expiration of
the 120 day period . . . . [and] failed to nove for a Rule
6(b) extension of time to enlarge the period for service
either prior or subsequent to the 120 day period.").
Furthernmore, no explanation is given as to why soneone el se
did not attend to these duties in the |egal assistant’s
absence.

Were the Court to assune that Mendez is no | onger good
| aw and that a finding of good cause is not required, the
Court would still need to have sone reasoned basis to exercise
its discretion and excuse the untinely service: the Court nmnust
give sonme inport to the rule. |If the rule is ignored in this

i nstance where Plaintiff’s counsel did absolutely nothing to
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attempt to serve these defendants for 118 days, and offers the
unavailability of one of his office staff on the final two
days as the reason for untinmely service, it beconmes difficult
to i magi ne what scenario would not give rise to a free pass
around the rule.

Accordingly, the Court finds that the clains agai nst
Thonpson and BPD nust be di sm ssed, wi thout prejudice. As
Plaintiff's defamation claim (Count IV) and interference with
econom c relations claim (Count V) are only brought agai nst
Def endant Thonpson, the Court need not address Defendants’
addi tional argunments related to those clainms at this tinme.”’

B. State Law O ai ns

1. Conpliance with Local Governnment Tort Claims Act

Def endants assert in their notion to dism ss that
Plaintiff failed to conply with the Maryland Local Governnment
Tort Clainms Act, Md. Code Ann., Cts & Jud. Proc. § 5-304
[ LGTCA], prior to filing this action. Under the LGICA, notice

of the claimnust be given within 180 days after the injury.

" While a dismssal under Rule 4(m is wthout prejudice,
the parties make brief reference to the possibility that sone
of Plaintiff’s clainms may be barred by applicable statutes of
limtations. The Court renders no opinion as to whether
refiled clains will be tinme barred but notes that the
possibility that refiled clains mght be barred does not
prohibit the Court fromenforcing the rule. United States v.
Britt, 170 F.R D. 8, 10 (D. M. 1996).

19



In Baltimore City, notice nust be made in person or by
certified mail to the corporate authorities for the City or to
the City Solicitor, id. 8 5-304(b)(1), and nust state the
time, place, and cause of the injury. 1d. 8 5-304(b)(3).

Wth his opposition, Plaintiff attaches the notice that
he sent to Defendant Zollicoffer, by certified mail, on
Decenmber 18, 2003. Upon a review of the notice, the Court
finds it to be in full conpliance with the requirenments of the
LGTCA.

2. Due Process Rights Under Article 24

Plaintiff brings five clains under Article 24 of the
Maryl and Decl aration of Rights, Counts IIIl, VII, XV, XVil, and
XI X. Defendants contend that none of these counts state a
cause of action.

Article 24 offers due process protections simlar to
t hose found in the Fourteenth Amendnent to the United States
Constitution and courts have held that the provisions of

Article 24 and the Fourteenth Anmendment are construed as

parallel with each other. Robles v. Prince George’s County,
302 F.3d 262, 272 (4" Cir. 2002). “[I]n order to claim
entitlenment to the protections of the due process cl ause .

a plaintiff nmust first show that he has a constitutionally

protected ‘liberty’ or ‘property’ interest, and that he has
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been ‘deprived of that protected interest by some form of

‘state action.”” Stone v. Univ. of MI. Medical Sys. Corp.,

855 F.2d 167, 172 (4t" Cir. 1988). As an at-wll enployee,
Plaintiff can claimno protected “property” interest. Pittnman

v. WIlson County, 839 F.2d 225, 229 (4" Cir. 1988).8% Instead,

Plaintiff asserts that he has been deprived of a “liberty”
i nterest.

The typical claimfor a deprivation of a protected
liberty interest in the enploynment context arises when the
plaintiff alleges that his former enployers made statenents
concerning the plaintiff that harmed his reputation. |In order
to state such a claima plaintiff “would have to allege facts
tending to show that his superiors nmade charges agai nst him
that m ght seriously damage his standi ng and associ ations in
his community or otherw se inposed on hima stigm or other
disability that foreclosed his freedomto take advantage of
ot her enpl oynent opportunities; that those charges were nade
‘“public’ by his enployer; and that the charges were false.
Stone, 855 F.2d at 173 n.5 (citations omtted). Because

Plaintiff has not alleged that Defendants made any public

8 Plaintiff makes no affirmative claimto a protected
property right. While he does obliquely allude to the
possibility that, as one jointly enployed by BPD, he “may
i ndeed have civil service protections,” Opp. at 14, he does
not support that assertion in any way.
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charge against him he has not stated this type of “liberty
interest” due process claim

Wil e | ess common, courts have al so found an enpl oyee’s
liberty interests inplicated where there has been a
“term nation of enploynment in retribution for the exercise of

First Amendnment rights.” Sanuels v. Tschechtelin, 763 A 2d

209, 234 (Md. App. 2000). It is this type of liberty interest

claimthat Plaintiff appears to be asserting in each of these

five counts. In Count 111, Plaintiff alleges he was suspended
and then term nated for “speech . . . [that] was protected
expression regarding a matter of public concern.” Am Conpl.

1 48.° In Count VII, Plaintiff alleges that Defendants’

requi renent that he apol ogize “violated [his] First Amendnent
rights to not speak.” 1d. § 56. Count XV asserts another
“free speech” claim alleging “[Plaintiff’s] speech . . . in
whi ch he conpl ai ned that the action taken toward himwere in
retaliation of his exercising his First Amendnent rights .

were protected expressions regarding matters of public

® Each of Plaintiff’'s Article 24 clainms i mediately
follows a simlar claimbrought under 42 U. S.C. § 1983. For
exanple, in Count 111, Plaintiff states “that the actions
conplained of in Count Il (a § 1983 claim also violated the
Plaintiff’s State Due Process rights under Maryland s
Decl aration of Rights, Art. 24.” Thus, the paragraphs quoted
here and imediately infra are actually taken fromthe
paral lel § 1983 counts.
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concern.” 1d. T 73. Counts XVIlI and Xl X assert “right to
petition” and “right to free association,” clains,
respectively. 1d. T 77, 81.

As the Court concludes for the reasons expl ai ned bel ow,
see Section Il11(c)(4), infra, that Plaintiff’'s speech and
conduct are not protected speech or conduct within the
framewor k of First Amendnent jurisprudence, the Court nmust
al so conclude that there are no liberty interests to be
protected under Article 24. Counts |11, VII, XV, XVIl, and
XIX will be dismssed.

3. Wongful Discharge

The Anmended Conpl ai nt includes a wongful discharge claim
agai nst Defendants the City, Zollicoffer, Huskey, and
Anderson. For an at-will enployee (such as Plaintiff) to
state a claimfor wongful discharge, he nust allege that his
di scharge was “in violation of a clear mandate of public
policy which otherw se would not be vindicated by a civil

remedy.” Makovi v. Sherwin-Wlliams, Co., 561 A 2d 179, 185

(wvd. 1989). Plaintiff alleges that the public policy violated
in this instance is that enbodied in the Maryl and Public

| nformation Act, Md. Code Ann., State Gov't 8§ 10-614 et seq.
[MPIA]. Plaintiff avers that after his Novenber 19, 2003,

decl arati on, both personally and through counsel, of his
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intent to obtain the “conplaint |etters” against himthrough
an MPI A request, he was imediately term nated. The Court
finds that, while Plaintiff’s wongful discharge claimis
tenuous at best and is seemingly inconsistent with Plaintiff’s
other clains, it will survive the notion to dism ss.

The Maryl and Court of Appeals has acknow edged that the
MPI A “establishes a public policy and a general presunption in
favor of disclosure of governnment or public docunents.”

Kirwan v. The Di anondback, 721 A .2d 196, 199 (M. 1998). The

statute provides generally that “[a]ll persons are entitled to
have access to information about the affairs of governnment and
the official acts of public officials and enpl oyees,” M. Code
Ann., State Gov't § 10-612(a), and that, to carry out this
right, the MPIA s provisions should be “construed in favor of
permtting inspection of a public record, with the | east cost
and | east delay to the person or governmental unit that
requests the inspection.” |d. 8 10-612(b). This is a

sufficiently clear mandate of public policy to support a

wrongful discharge claim See Porterfield v. Mascari 11,

Inc., 823 A 2d 590, 602 (M. 2003) (noting that “a public

10 The gi st of the Amended Conplaint is that certain
def endants were determned to see himfired because he had
criticized BPD's EEO Unit. This determ nation to see
Plaintiff fired was allegedly fornmed | ong before Plaintiff
stated any intent to obtain records through the MIA
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policy mandate providing a basis for a wongful discharge
claimordinarily should be derived fromconstitutional or

statutory expressions of public policy”); Sears, Roebuck and

Co. v. \Wioley, 779 A 2d 408, 412 (MJ. App. 2001) (observing

that |egislative enactnments are one of the “chief sources of
public policy”).

The Court also finds that a violation of this policy such
as alleged here would be otherw se unvindicated. While the
MPI A provides to a person who has been wrongfully denied
access to public records renedi es which include: injunctive
relief, orders to conpel production, and the award of danmges
caused by the delay in disclosing record sought, M. Code
Ann., State Gov't § 10-623, there is no renedy for someone who
has been term nated for attenpting to exercise his rights

under the MPIA. Cf. Allen v. Bethl ehem Steel Corp., 547 A.2d

1105 (Md. App.) (finding wongful discharge claimwas stated
where it was alleged that enployee was term nated for filing
wor ker’ s conpensation claim.

Def endants contend that the Amended Conplaint fails to
state a wongful discharge claimbecause Plaintiff nowhere
states that he actually exercised his rights under the MPI A
prior to his termnation, he nmerely indicated that at sone

future tine that he would be seeking the conplaint letters
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under the MPIA. Mt. at 15. Defendants observe that he did
not make formal application for the docunments until Decenber
10, 2003, well after he was term nated. Reply at 8. Thus,
according to Defendants, Plaintiff has not denonstrated a
sufficient nexus between the MPIA and his term nation.

The Court finds that if an enployee is fired for stating
a present intent to seek public records under the MPIA, the
public policy behind the MPITAis no |less violated than if the
enpl oyee is fired after actually filing the formal application
for the public records. To hold otherwi se would create an
incentive for enployers to preenptively di scharge an enpl oyee
once it learned of his intent to exercise MPIA rights. 1In so
finding, the Court is aware that |anguage in the Maryl and

Court of Appeals decision in Porterfield would appear to

support Defendants’ position where it states “[t]he

possibility that an assuned right nay be exercised is not the

sane as the actual act of exercising that right.” 823 A 2d at
606.

In Porterfield, the plaintiff was fired after “she
i nformed her supervisors . . . that she had been advised to

consult an attorney before ‘formally responding’” to a[n
unfavorabl e work evaluation].” 1d. at 593. The public policy

on which she sought to hang her wrongful discharge claimwas

26



t he purported nmandate “that all persons be pernmitted freely to
consult with an attorney of their choice concerning matters of
i nportance in their lives, including matters related to their
enpl oynment.” [d. at 605. This Court notes the difference in
the relative i nmedi acy of the proposed exercise of the right

in Porterfield and in the case at bar. Conpare Porterfield,

823 A.2d at 606 (characterizing the plaintiff’s claimas
conflating “any public policy generally favoring access to

counsel with a policy that is violated by the nere suggestion

by an enpl oyee that he or she may want to seek advice of
counsel ”) (enphasis added) with PlI.’s Exh 9 (request of
Plaintiff, through counsel and “pursuant to [the MPIA],” that
Zollicoffer forward the requested records). More

significantly, the decision in Porterfield turned not on the

i mm nence of the exercise of the asserted right but on the

conclusion “that Maryland | aw does not recognize with

sufficient particularity the general right characterized by

[the plaintiff] in her amended conplaint.” 823 A 2d at 606.
VWile allowing this claimto go forward agai nst the

i ndi vi dual defendants, the Court notes that the City is

entitled to governnental immunity as to this claim

Def endants argue, and Plaintiff does not dispute, that the

City has governmental inmmunity fromdirect tort liability
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arising fromthe exercise of governnental functions, such as

personnel actions. See Tadjer v. Mntgonery County, 479 A 2d

1321 (Md. 1984); Austin v. City of Baltinore, 405 A 2d 255,

256 (Md. 1979). The LGTCA does not waive this immunity. See

Wlilliams v. Prince George’'s County, 157 F. Supp. 2d 596, 603-

04 (D. Md. 2001). The wongful discharge claimagainst the
City will be disni ssed.

C. Federal Clains

1. Individual Supervisor Liability Under Title VII

Notwi t hstanding the fact that is now well established in
this circuit that “supervisors are not liable in their
i ndi vidual capacities for Title VII violations,” Lissau v.

Sout hern Food Service, Inc., 159 F.3d 177, 181 (4tM Cir. 1998),

Plaintiff has brought several Title VIl clains against several
individuals. Plaintiff contends that Lissau is applicable in
t he context of private but not public enployment. Opp. at 24-
25. Plaintiff provides no authority for this distinction and
it is wholly inconsistent with the rationale of Lissau.
Looking to the language in Title VIl that exenmpts fromits
provi sions conpanies with fewer than 15 enpl oyees, the Fourth
Circuit noted it would be “incongruous” to hold individual
supervisors liable under the statute. 159 F.3d at 181. This

Court has consistently applied Lissau in disnissing clains
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br ought agai nst i ndividual supervisors in the public

enpl oynent context. See, e.qg., Luy v. Baltinore Police Dep't,

326 F. Supp. 2d 682, 688 (D. Md. 2004) (dism ssing Title VII
cl ai m agai nst police comm ssioner), aff’d, 120 Fed. Appx. 465

(4th Cir. 2005); Erskine v. Board of Educ., 197 F. Supp. 2d

399, 405 (D. wmd. 2002) (dismssing Title VIl clains against
public school adm nistrators).

The Title VII clainms agai nst Defendants Thonpson, Huskey,
and Tyler will be dism ssed.

2. Racial Harassnment / Hostile Environnent Clains

In Counts VIII and | X of the Amended Conplaint, Plaintiff
asserts that he was subjected to an actionable hostile work
envi ronnent because of his race.!! Defendants have noved to
di sm ss these counts on the grounds that Plaintiff has fail ed
to plead facts that denonstrate a hostile environnent based on

race or that Defendants’ conduct constituted severe and

pervasive harassnment. The Court agrees.

To state a hostile work environnment claimunder Title VII
or 8 1983, a plaintiff nmust allege that: “(1) the harassnment
was unwel coned; (2) the harassnment was based on his race

; (3) the harassnent was sufficiently severe or pervasive to

1 Count VIII is brought pursuant to Title VII, Count |X
pursuant to 42 U. S.C. § 1983.
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alter the conditions of enploynent and create an abusive
at nosphere; and (4) there is sone basis for inposing liability

on the enployer.” Causey v. Balog, 162 F.3d 795 (4" Cir

1998). Aside fromnoting that he is Caucasian and the

Def endants are African-American, and generally averring that
he was “subjected to disparate discipline based on race,” Am
Compl. § 41, Plaintiff offers no facts to connect the all eged
hostile treatment to race. He cites no racially offensive
conduct or | anguage.

Were the Court to assune that identifying the race of the
def endants and maki ng concl usory statenment as to their notives
is sufficient to state a claim Plaintiff’s clainms nonethel ess
fall woefully short of meeting the “severe or pervasive”
standard. To be actionable, “[t]he conduct nust be severe or
pervasi ve enough to create an environment that a reasonabl e
person would find hostile or abusive, and the victim nust
subj ectively regard that environment as abusive.” Conner V.

Schrader-Bri dgeport Intern., Inc., 227 F.3d 179, 192 (4" Cir.

2000). In making that determ nation, courts nust exam ne the
totality of the circunmstances, considering “(1) the frequency
of the discrimnatory conduct; (2) its severity; (3) whether
it is physically threatening or humliating, or a nere

of fensive utterance; (4) whether the conduct unreasonably
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interfered with the plaintiff’s work performance; and (5) what

psychol ogical harm if any, resulted.” Wang v. Metropolitan

Life Ins. Co., 334 F. Supp. 2d 853, 864 (D. Ml. 2004). "The

standard for proving an abusive work environnment is intended
to be a very high one because the standard is designed to
filter out conplaints attacking the ordinary tribulations of
t he workplace.” 1d. (internal quotations and footnote
omtted).

Here, Plaintiff alleges that he was forced to rel ocate
his office nunerous tinmes w thout justification, his work was
subj ected to “intense scrutiny,” he was given an increased
case |load and forced to work | onger unconpensated hours, and
his job title was downgraded. Am Conpl. T 14. This Court
has found all egations simlar to those raised here to fall
short of stating a hostile environnent. For exanple, the
plaintiff in Wang, an insurance sal eperson, alleged that her
of fice adm ni strator del ayed the processing of her insurance
i cense, delayed the transfer of custoner accounts and created
ot her problens that made it nmore difficult for her to sel
financial products. This Court found that “this type of
‘sporadi ¢’ inconvenience is not sufficiently ‘severe or
pervasive to neet the demanding test to establish a hostile

environnment claim” 1d. Simlarly, Plaintiff has not alleged
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facts to support a finding of the kind of racially-charged,
of fensi ve environnment that courts have found actionabl e.

Rel ying on the Supreme Court’s decision in Sw erkiewcz

v. Sorema N.A., 534 U. S. 506, 508 (2002), Plaintiff contends

t hat he need not plead specific facts in support of each

el ement of his hostile environnent claim In Swi erkiew cz,

the Suprene Court did hold in the context of a disparate
treatment case that “an enploynent discrimnation plaintiff
need not plead a prima facie case of discrimnation.” 534

U S. at 515. Since the Swi erkiewi cz deci sion, however, the

Fourth Circuit has interpreted Swierkiewicz so as to limt its

sweep. In the context of a hostile environment claim the
Fourth Circuit observed,

[oJur circuit has not, however, interpreted
Swi erkiewi cz as renoving the burden of a
plaintiff to allege facts sufficient to
state all the elements of her claim See
Di ckson v. Mcrosoft Corp., 309 F.3d 193,
213 (4" Cir. 2002) ("[T]he Suprene Court's
holding in Swierkiewicz v. Sorema did not
alter the basic pleading requirenent that a
plaintiff set forth facts sufficient to

al l ege each elenment of his claim™

(internal citation omitted)); lodice [v.
United States,] 289 F.3d [270] 281 [ (4"
Cir. 2002)]. . . . VWiile a plaintiff is

not charged with pleading facts sufficient
to prove her case, as an evidentiary
matter, in her conplaint, a plaintiff is
required to allege facts that support a
claimfor relief. The words "hostile work
environnent” are not talismanic, for they
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are but a legal conclusion; it is the
al l eged facts supporting those words,
construed liberally, which are the proper
focus at the nmotion to dism ss stage.

Bass v. E.I. Dupont deNenmpurs & Co., 324 F.3d 761, 765 (4th

Cir.), cert. denied, 540 U. S. 940 (2003).'2 The court then

went on to affirmthe district court’s grant of a notion to
dism ss the plaintiff’s hostile environment claim concl uding,

Even viewed in the |light nost favorable to
Bass, the facts she alleges nerely tell a
story of a workplace di spute regardi ng her
reassi gnment and sone perhaps call ous
behavi or by her superiors. They do not
descri be the type of severe or pervasive
gender, race, or age based activity
necessary to state a hostile work
environnent claim Bass was required to
pl ead facts in support of her claim and
she had failed in that regard.

Id.

Counts VIII and I X will be dism ssed.

3. “Disparate Investigation” Clains

In Counts XIl and XXIIl, Plaintiff attenpts to assert
clainms of “disparate investigation.” The gist of these clains

is that Plaintiff’s performance and conduct was investigated

“in a manner different than [the manner] in which they

2 District courts in this circuit have noted the “evident
tensi on between Bass and Swierkiewicz.” See, e.d., Cockerham
ex rel. Cockerhamyv. Stokes County Bd. of Educ., 302 F. Supp.
2d 490, 496 (M D.N. C. 2004). This Court, however, is bound to
follow the Fourth Circuit's interpretation of Sw erkiew cz.
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i nvestigated African-Anerican [attorneys’ performance and
conduct].” Am Conpl. T 90. Defendants nove to dism ss these
claims on the ground that being investigated does not rise to
the |l evel of an actionable “adverse enploynent action.”

It is well settled that to state a cause of action for
di sparate treatnment under Title VII or 8§ 1983, the plaintiff
must all ege that he suffered an “adverse enpl oynment action.”

Ski pper v. G ant Foods, Inc., 187 F. Supp. 2d 493 (D. M.

2002), aff’'d, 68 Fed. Appx. 393 (4" Cir.), cert. denied, 540

U S. 1074 (2003). While an adverse enpl oynment action need not
be an “ultimate enpl oynent decision” such as term nation, the
action taken nust adversely affect “the terms, conditions, or

benefits of enploynent.” Von Guten v. Maryland, 243 F.3d 858,

866 (4" Cir. 2001). The few courts that have consi dered
whet her an investigation, by itself, can constitute an adverse
enpl oynment acti on have answered that question in the negative.

See, e.qg., Benningfield v. City of Houston, 157 F.3d 369, 376

(5" Cir. 1998) (holding that “[a]lthough a reprinmnd can
constitute an adverse enpl oynment action, an investigation does
not”).

Plaintiff’s response to Defendants’ notion highlights why
these clainms should be dismssed. |In attenpting to

di stingui sh Benningfield, he argues, “this is not an instance
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where the Plaintiff was sinply investigated . . . Plaintiff
here was term nated as a result of this racially based and
result oriented investigation.” Opp. at 30. Plaintiff,
however, has brought separate clains of disparate treatnent
related to his term nation. See Counts Xl and XXII. For
Def endants’ investigation of Plaintiff to give rise to an

i ndependent claim Plaintiff would need to all ege sonme

enpl oynment injury caused by the investigation independent of

his term nation. See Settle v. Baltinmore County, 34 F. Supp.

2d 969, 992 (D. M. 1999) (observing that in order to state
claimfor disparate investigation independent of disparate
di scipline claim “the nature and character of the
i nvestigation” nmust have “actually adversely affected sone
termor condition of enploynent”), aff’d, 203 F.3d 820 (4t"
Cir. 2000). This, Plaintiff has not done.

Counts XIl and XXI'lIl wll be dism ssed.

4. First Amendnent C ai ns

As stated above, Plaintiff has alleged a nultitude of
First Amendnent violations related to his discipline and
term nati on. In Count 11, Plaintiff alleges that Zollicoffer,
Huskey, Anderson, and Thonpson violated his right to free
speech by retaliating against himon account of “his speech

involving the EEO Unit’'s deficient performance and substandard
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EEO i nvestigations.” Am Conpl. § 48. In Count XV,
Plaintiff asserts what he calls a “second |l evel retaliation”
free speech claim i.e., he clainms that his speech protesting
t hose actions taken against himin retaliation for his prior
protected speech is itself protected speech. This claimis
agai nst Defendants Zollicoffer and Huskey only. Plaintiff’s
third free speech claimin Count VI is nore in the nature of a
“freedom not to speak” claim He alleges that forcing himto
apol ogi ze to nenmbers of the EEO Unit for criticizing the
performance of the unit violated his First Amendnment rights.

Plaintiff brings two additional clains under other
cl auses of the First Amendnment. |In Count XVI, Plaintiff
asserts that by engaging in second |evel retaliation,
Zol licof fer and Huskey al so infringed upon his right to
petition the governnment for redress of grievances. [|n Count
XVIIT1l, also brought against Zollicoffer and Huskey, Plaintiff
al | eges that these Defendants violated his First Amendment
“right to free association” when they fired himfor retaining
an attorney.

It is well established that, while “citizens do not
relinquish all of their First Amendment rights by virtue of
accepting public enployment[,] . . . the state, as an

enpl oyer, undoubtedly possessed greater authority to restrict
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t he speech of its enployees than it has as a sovereignh to

restrict the speech of the citizenry as a whole.” Urofsky v.

Glnore, 216 F.3d 401 (4t Cir. 2000) (citations omtted),

cert. denied, 531 U.S. 1070 (2001). The determ nation as to

whet her a restriction placed on a public enployee’s speech

violates the First Amendnent requires “a bal ance between the
interests of the [enployee], as a citizen, in comenting upon
matter of public concern and the interest of the State, as an

enpl oyer, in pronoting the efficiency of the public services

it performs through its enployees.” Connick v. Myers, 461
U.S. 138, 142 (1983). This balancing requires two steps.
First, the court nust determ ne whether the speech at issue
was that of a public concern. Urofsky, 216 F.3d at 406.
Second, and only if the court finds the speech relates to a
matter of public concern, the court must “consi der whether the
enpl oyee’s interest in the First Amendnent expression
out wei ghs the public enployer’s interest in what the enpl oyer
has determ ned to be the appropriate operation of the
wor kpl ace.” 1d.

Plaintiff’s other First Amendnment clains also hinge on
the distinction between matters of public concern and those
merely of personal interest. The Fourth Circuit recently

joined the majority of other federal circuits in holding that
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“a public enployee’'s petition, |like his speech, is
constitutionally protected only when it addresses a matter of

public concern.” Kirby v. City of Elizabeth City, 388 F.3d

440, (4" Cir. 2004). Simlarly, while no Fourth Circuit

deci sion has directly addressed the issue, other courts have
hel d that “before an enployee can claimthat the First
Amendnent prohibited his or her firing for associating with
counsel in order to pursue a lawsuit, the enpl oyee nust show

that the subject of the lawsuit was a matter of public

concern.” Mlazzo v. O Connell, 925 F. Supp. 1331, 1345 (N.D.

I11. 1996) (citing Zorzi v. County of Putnam 30 F.3d 885, 896

(7th Gir. 1994)).13

B Plaintiff argues that he can state a right of
associ ation claimbased upon the alleged retaliation for
retaining an attorney “[r]egardl ess of whether the matter was

a private or public concern.” Opp. at 41. In support of his
position, Plaintiff relies primarily on a decision issued
earlier this year by the Seventh Circuit, Carreon v. Illinois

Dep’t of Human Services., 395 F.3d 786 (7" Cir. 2005). One of
the clainms in Carreon was that of an enployee at a state
mental health facility who was suspended for insisting that
his attorney be present during an internal investigation
interview. The court did opine in dicta that “[t]here is
authority for the proposition that a governnment enployee’s
right to associate with his |lawer extends to matters of
private concern.” 395 F.3d at 796. The court went on,
however, and affirnmed the entry of summary judgment agai nst
the enpl oyee on the ground that, because the interview was a
non- public forum defendant could exclude the attorney on any
vi ewpoi nt-neutral basis reasonably related to the purpose
served by the forum 1d. at 797.

G ven the reasoning and holding in Kirby, this court is
38



The Fourth Circuit explained what is and what is not
rel evant to the determ nation as to whether speech involves a
matt er of public concern:

[ A court nmust] exam ne the content,

context, and form of the speech at issue in
light of the entire record. Speech
involves a matter of public concern when it
i nvol ves an issue of social, political, or
other interest to a community. An inquiry
into whether a matter is of public concern
does not involve a determ nation of how
interesting or inportant the subject of an
enpl oyee's speech is. Further, the place
where the speech occurs is irrelevant: An
enpl oyee nmay speak as a citizen on a matter
of public concern at the workplace, and may
speak as an enployee away fromthe
wor kpl ace.

Ur of sky, 216 F.3d at 406-07.
The Fourth Circuit in Urofsky went on to underscore the
critical significance of the role in which the enployee is

speaki ng.

doubtful that the Fourth Circuit would adopt the dicta in
Carreon. It seenms inconsistent to hold that consultation with
an attorney for the purpose of filing an action against a
public enmployer is protected under the First Anmendnent where
the actual filing of the action is not. This Court further
notes that Carreon was decided after the rel evant conduct in
this action. At the time of the alleged conduct at issue in
this count, the scope of the First Anendnent protection is
sufficiently uncertain in this context so as to entitle

Def endants to qualified imunity. See Kirby, 388 F.3d at 450-
51 (holding that where the “legal viability of the claim
presents a cl ose and novel issue,” defendants “cannot be held
liable for what would anpunt to ‘bad guesses in a gray
area'”).
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[ITn its decisions determ ning speech to be
entitled to First Amendnent protection the
[ Supreme] Court has enphasized the

unr el at edness of the speech at issue to the
speaker's enpl oynment duties. See [United
States v. National Treasury Enployees

Uni on], 513 U. S. [454,] 465 [(1995)]
(concludi ng that balancing test applied to
enpl oyees' "expressive activities in their
capacity as citizens, not as Governnent

enpl oyees” and noting that "[w]ith few
exceptions, the content of [enployees']
messages [had] nothing to do with their
jobs"); id. at 466 (enphasizing that the
Court has applied the Pickering' bal anci ng
test "only when the enpl oyee spoke as a
Citizen upon matters of public concern
rather than as an enpl oyee upon matters
only of personal interest"); id. at 480

(O Connor, J., concurring in the judgment
in part and dissenting in part) (agreeing

t hat bal ancing test was appropri ate because
restriction applied only to "off-hour
speech bearing no nexus to Governnent

enpl oynent"); Pickering, 391 U S. at 574
(expl aining that when "the fact of

enpl oynment is only tangentially and

i nsubstantially involved in the subject
matter of the public conmmunicati on made by

[the enployee], . . . it is necessary to
regard the [enpl oyee] as the nember of the
general public he seeks to be"). Thus,

critical to a determ nation of whether

enpl oyee speech is entitled to First
Amendnent protection is whether the speech
is "made primarily in the [enployee's] role
as citizen or primarily in his role as

enpl oyee. Terrell [v. Univ. of Texas Sys.
Police], 792 F.2d [1360,] 1362 [(5' Cir.
1986)]; see Boring [v. Bunconbe County Bd.
of Educ.], 136 F.3d [364,] 368-69 [(4" Cir.
1998)] (holding that the selection of a

4 Pickering v. Bd. of Educ., 391 U S. 563 (1968).
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pl ay by a high school drama teacher did not
involve a matter of public concern because
the choice was made by the teacher in her
capacity as a teacher in a matter dealing
with curriculum; Holland [v. Rinmer], 25
F.3d [1251,] 1255-56 [(4th Cir. 1994)]
(concluding that speech by supervisor

di sci plining subordi nates was not speech as
private citizen on matters of public
concern because it constituted "in-house
conmuni cati ons between enpl oyees speaking
as_enployees "); see also Di Meglio [v.

Hai nes], 45 F.3d [790,] 805 [(4!" Cir

1995)] (noting that "the [ Suprene] Court

[ has] distingui shed between speaking as a
citizen and as an enpl oyee, and [ has]
focused on speech as a citizen as that for
whi ch constitutional protection is afforded").

This focus on the capacity of the
speaker recogni zes the basic truth that
speech by public enpl oyees undertaken in
the course of their job duties wll
frequently involve matters of vital concern
to the public, w thout giving those
enpl oyees a First Amendment right to
dictate to the state how they will do their
j obs.

216 F.3d at 407.

Here, the Court can only conclude that the speech and
conduct at issue related primarily to Plaintiffs’ role as an
enpl oyee and thus, were not protected. Plaintiff’s criticisms
about the EEO Unit were directly related to cases to which he
was assigned as an enpl oynment attorney for BPD. H's comments
wer e addressed exclusively to individuals within BPD and the

City Law Department. While Plaintiff can claimthat “his
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speech was notivated in part due to his concern as a taxpaying
menmber of the public, concerned with unnecessary public
liability,” Opp. at 33, any public enployee could raise a
sim | ar argunment about any workpl ace issue.

It is even nmore clear that Plaintiff’'s “second | evel”
claims do not involve protected speech or conduct. Gievances
up the chain of conmand about workpl ace discipline inmposed by
i mmedi at e supervisors, or disagreenents about whether an
enpl oyee nmust apol ogize to a client for the manner in which he
all egedly conducted hinself are quintessentially matters of
personal interest and not of public concern. “[Il]t is settled
that a public enployee' s expression of grievances concerning
his own enploynment is not a matter of public concern.“ Huang

v. Bd. of Governors of Univ. of North Carolina, 902 F.2d 1134,

1140 (4t" Cir. 1990).
Plaintiff's First Amendnment clainms, Counts IIl, VI, XV,
XVI, and XVIII will be dism ssed.

5. Conspiracy Clains Under Section 1985

I n Count XX, Plaintiff avers generally that Defendants
Zol l i cof fer, Huskey, Anderson, and Thonmpson “conspired to
deprive the Plaintiff of his Federally protected clains [sic]
as set forth in this Conplaint.” Am Conpl. T 84. To prove a

conspi racy under § 1985, a plaintiff nust establish (1) a
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conspiracy of two or nore persons, (2) who are notivated by a
specific class-based, invidiously discrimnatory aninus to (3)
deprive the plaintiff of the equal enjoynent of rights secured
by the lawto all, (4) and which results in injury to the
plaintiff as (5) a consequence of an overt act commtted by

t he defendants in connection with the conspiracy. Sinmmopns v.

Poe, 47 F.3d 1370, 1376 (4" Cir. 1995). Furthernore, to prove
a section 1985 conspiracy, the plaintiff nust “show an
agreenment or a ‘neeting of the m nds’ by defendants to viol ate
the claimant's constitutional rights.” 1d. The Fourth
Circuit has taken a restrictive view of this cause of action,
noting that, “under that standard, [it] has rarely, if ever,
found that a plaintiff has set forth sufficient facts to
establish a section 1985 conspiracy, such that the claimcan
withstand a summary judgnment notion. |ndeed, we have
specifically rejected section 1985 cl ai ns whenever the

pur ported conspiracy is alleged in a nmerely conclusory nmanner,
in the absence of concrete supporting facts.” 1d. Defendants
have nmoved to disnmiss this count on the grounds the Plaintiff
has not alleged an “agreenent” or “neeting of the m nds” by

Def endants to violate his constitutional rights.?®

% 1n the alternative, Defendants argue Plaintiff’'s
conspiracy claimfails under the “intracorporate conspiracy
doctrine” in that all of the Defendants are agents of the sanme
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As an initial matter, the Court notes that as it has
found that Plaintiff has not stated clainms under the First
Amendnent, those clains cannot underlie Plaintiff’s conspiracy
claim As to Plaintiff’'s clains that Defendants conspired to
deprive himof other constitutional rights, the Court concurs
with Defendants that there is insufficient allegation of
agreenment. Plaintiff alleges that several defendants joined

in harassing Plaintiff, Am Conpl. T 14, but that is not the

entity. Although the Fourth Circuit has upheld the
application of the doctrine in the civil rights context,

see Buschi v. Kirven, 775 F.2d 1240 (4'M Cir. 1985), Plaintiff
is correct that the issue is sonewhat unsettled. See
Copperwel d Corp. v. Independence Tube Corp., 467 U.S. 752, 775
n.24 (1984) (noting, w thout addressing, a split in authority
on whet her the doctrine should apply in this context).

Regardl ess, had Plaintiff otherwi se stated a claimfor
conspiracy the Court would conclude that Plaintiff has
sufficiently pled that at |east sone of the Defendants, npst
not abl y Def endant Thonpson, were notivated by personal aninus
and thus Plaintiff’'s claimwould fall under an exception to
the intracorporate conspiracy doctrine. Conpare Am Conpl. 1
24 (“Defendant Thonpson . . . notivated by actual malice and
hate. . .”) with Buschi v. Kirven, 775 F.2d 1240, 1252 (4t"
Cir. 1985) (observing that an exception to the intracorporate
conspiracy doctrine may be justified “when the officer has an
i ndependent personal stake in achieving the corporation's
illegal objective").
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sane as an actual agreenent to violate his rights. See,

Hejirika v. Maryland Div. of Correction , 264 F. Supp. 2d 341,

347 (D. Md. 2003)(dism ssing 8 1985 claimwhere “plaintiffs
merely allege various instances of discrimnation and then, in
a conclusory fashion, state a conspiracy claini). The Court
notes that even in the Opposition, Plaintiff avoids stating
t hat Defendants entered an agreenent, instead, Plaintiff
nmerely repeats that they “acted” together. Opp. at 31.

Count XX will be dism ssed.

V. CONCLUSI ON

For the foregoing reasons, Defendants’ notion to sea
will be denied and Defendants’ motion to dismss wll be
granted in part and denied in part. Clains against Defendants
Thonpson and BPD will be dism ssed wi thout prejudice. The
“Abusi ve Di scharge” claimin Count XIIl will be disnissed as

against the City. The Title VII clainms brought against any

i ndi vi dual defendant will be dism ssed. |In addition, the
foll ow ng counts agai nst other Defendants will be dism ssed:
Counts I, IIl, VI, VII, VIII, IX X1, XIV, XV, XVI, XVII
XVITT, XIX, XX, and XXII1I.

A separate order consistent with this menmorandum wil |

i ssue.
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[ s/

WIlliam M Nickerson
Senior United States District Judge

Dat ed: June 29, 2005
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